II. PLAINTIFFS® CLAIMS FOR REMEDIES

1. Plaintiffs’ claim for “disgorgement™ as restitution is DENIED. Plaintiffs failed to
establish, by a preponderance of the evidence, proof of “ill gotten gains” in the form of “avoided /
costs” with sufficient precision to warrant such an order. This claim also raises grave questions as /

to the constitutional appropriateness of such an order (Kraus, supra; Cortez, supra).

2. The plaintiffs’ request for restitution is GRANTED. This order relates to those sums
actually paid by Class Members to defendant for replacement of thick film ignition (“TFI”) modules ’
outside of warranty, whether or not payment was made at a time when the warranty had expired.
Class Members are entitled to restitution under both the UCL (Bus. & Prof. Code § 17203) and the ’
CLRA (Civ. Code § 1780(a)3)). The parties are to be prepared to discuss the size of any such
restitution fund, the content of notice to Class Membérs, and mechanisms of payment to appropriate /
Class Members. Defendant shall be liable for the cost of notice to Class Members of their
entitlement to restitution. Determination of these issues shall be referred to Referee pursuant to ’
Code of Civil Procedure section 639, subdivisions (c), (d) and (e), at defendant’s expense, for
recommendation to the court on the appropriate amount of a restitution fund and for appropriate
procedures to ensure payment to Class Members. The expenses of the Referee shall include fees, ’
administrative costs and any related expense reasonably incurred by the Referee. Amounts not paid
out to Class Members due to inability to locate them may be held in a “fluid recovery” fund pending ’

further order of the court. See Code Civ. Proc. § 384. It is clear that such relief is appropriate in a
Class Action where members have sustained a monetary loss and cannot be located. Kraus, 23 Cal. ’

4™ at 127-37; Cortez, 23 Cal. 4™ at 173-75. /

3. Plaintiffs’ request for equitable relief in the form of affirmative orders regarding a /
“fix” of the problem giving rise to liability, namely the hidden defect in the distributor mounted TFI
modules in Class Vehicles, is GRANTED. This issue requires additional proceedings at which

evidence will be presented to assist the court in fashioning an appropriate remedy. The viable
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