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succeed on the merits, that he is likely to suffer irreparable harm in the absence

of preliminary relief, that the balance of equities tips in his favor, and that an

injunction is in the public interest.””

In March, 2009, Judge Alsup of the Northern District of California held
that Winter left intact the second option in the Lands Council v. McNair test, i.e. “(2)
that serious questions going to the merits were raised and the balance of hardships
tips sharply in [the plaintiff's] favor.”

“The Ninth Circuit had, just months before Winter articulated its traditional test

as follows: ‘A preliminary injunction is appropriate when a plaintiff

demonstrates either: (1) a likelihood of success on the merits and the possibility
of irreparable injury; or (2) that serious questions going to the merits were
raised and the balance of hardships tips sharply m&tue plaintiff's] favor

...." The Lands Council, 537 F.3d at 987 (emphasis added). In Winter the

Supreme Court rejected the first prong but did not address the second.””
B.  This Application Meets the Criteria for Temporary Restraining Order.

As the court reaffirmed in Strawberry Canyon, supra, one alternative test is the
second prong in Lands Council v. McNair: “serious questions going to the merits
were raised and the balance of hardships tips sharply in [the plaintiff's] favor.”

1. There are Serious Questions Going to the Merits, and a Strong
Likelihood of Success on the Merits.

Success on the merits equates with success on this application, because the
complaint seeks the same thing as the application. Both claims for relief in the
complaint seek only the injunction sought by this application, plus declaratory relief
stating the same things the injunction would require Toyota to state.

In the first claim for relief, the injunction is authorized by the Unfair

Competition Law.”® The claim is that the “Interim Notice” is unlawful, because it is

= Winter v. Natural Resources Defense Council, 129 S.Ct. 365, 374 (2008).

* Save Strawberry Canyon v. Department of Energy, 613 F.Supp.2d 1177, 1180, fn. 2 (N.D.Cal.
2009), emph. added.

* Busn. & Prof. Code §17200 et. seq.
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