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by other vehicles. If the incident occurs on a stretch of highway that has no
shoulder . . . the disabled vehicle is forced to a stop in a lane of traffic.”

@ “Drivers of these vehicles thus are caught between the devil of the
uncorrected sudden acceleration defect and the deep blue sea of Toyota’s
recommendations. . . . Toyota should advise owners of these vehicles to not
drive them until its ‘campaign remedy’ has been accomplished.”

That 1s the goal of this application, to get Toyota to notify owners of the real
danger and the best way to protect themselves, and to disabuse them of Toyota’s

misleading implication that its “Interim Notice” instructions chart a safe course.

III. ARGUMENT
A.  The Criteria for Issuing a Temporary Restraining Order or a Preliminary
Injunction
The test for issuing a temporary restraining order is the same as the test for a
preliminary injunction.*!
In 2008 the Ninth Circuit restated its test, in Lands Council v. McNair:
“A preliminary in{iunction is apf[l)roprie_lte when a plaintiff demonstrates ‘either:
(1) a likelihood of success on the merits and the possibility of 1'rre£arable
injury; or (2) that serious questions going to the merits were raised and the
balance of hardships tips sharply in [the plaintiff's] favor. These two options
represent extremes on a single continuum: the less certain the district court is of
the likelihood of success on the merits, the more plaintiffs must convince the
glstrlc"g,gourt that the public interest and balance of hardships tip in their
avor.”
Just a few months later, Supreme Court held in Winter v. Natural Resources
Defense Council that the test requires that:

“A plaintiff seeking a preliminary injunction must establish that he is likely to

! Garciav. Service Employees Intern. Union, 2009 WL 3561528 at *1 (N.D.Cal. 2009); United
States v. Williams, 2009 WL 3388329 at *1 (E.D.Cal. 2009); Dish Network L.L.C. v. Sonicview USA,
Inc.,. 2009 WL 2224596 at*2 (S.D.Cal. 2009); Brewer v. Richards, 2009 WL 863436 at *2 (C.D.Cal.
2009).

> The Lands Council v. McNair, 537 F.3d 98, 987 (9th Cir. 2008), internal citations and
quotations omitted.
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