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5. Mandatory Injunctive Relief is Permissible and Should Not Be
Tested Under a Different Standard Than a Prohibitory Injunction.

Part of the temporary restraining order plaintiffs seeks is prohibitory, part is
mandatory. The prohibitory part is to enjoin defendants from reiterating the
instructions in the “Interim Notice.” The mandatory part is to order the new mailing,
and posting of the same thing on Toyota’s website. Although there is law to the
contrary, the mandatory part should not be tested under a more restricted test than the
prohibitory part. In any event, the mandatory part amply meets either standard.

The Ninth Circuit has held that a mandatory injunction is subject to a
heightened standard, namely “when issuing a mandatory preliminary injunction, the
court must find that the ‘facts and law clearly favor’ plaintiffs.”** Thoughtful judicial
thinking on the subject concludes that a heightened standard should not apply, that
the test should be the same, mandatory or prohibitory. For example, the Sixth Circuit:

“We believe, however, that the difference between mandatory and prohibitory

injunctive relief does not warrant application of differing legal standards.

Accordmg&y, we reject the Tenth Circuit's “heavy and compelling” standard

and hold that the district court did not err when 1t balanced the four equitable

factors traditionally considered to determine whether preliminary injunctive
relief is warranted.”
And the Seventh Circuit:

“Preliminary relief is properly sought only to avert irreparable harm to the

moving party. Whether and in what sense the grant of relief would change or

preserve some previous state of affairs is neither here nor there. To worry these
questions is merely to fuzz up the legal standard.”™

Federal and California courts have affirmed prominent mandatory injunctions

% Katie A. v. Los Angeles County, 481 F.3d 1150, 1156 (9th Cir. 2007)

¥ United Food & Commercial Workers Union V. Southwest Ohio Regional Transit Authority,
163 F.3d 341, 348 (6th Cir. 1998).

% Chicago United Industries, Ltd. v. City of Chicago, 445 F.3d 940, 944 (7th Cir. 2006), internal
citations omitted.
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